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J U D G E M E N T 

 

1. This Criminal Appeal is filed by the appellants/ 

baccused Sri Kalyan Das, Sri Gore Khodal and Sri Drona Kumar 

Kharka Chetry under section 374(3)(a)  Cr.P.C.  against the 

judgment and order of conviction and sentence  of Ld. Asstt. 

Sessions Judge, Sonitpur, Tezpur vide judgment and order 

dated 9-1-2014 passed in Sessions Case No.162/2010 (G.R. 

Case No.1612/04) whereby the accused/appellants were 

convicted U/s.448/34 of IPC sentencing them to undergo S.I. 

for 2(two) months and to pay a fine of Rs.500.00 (Rupees five 

hundred) each i/d S.I. for 20 (twenty) days and to undergo S.I. 

for 2 (two) years  and to pay a fine of Rs.5000.00 (Rupees five 

thousand) each i/d S.I. for 6 (six) months U/s.326/34 of IPC 

and S.I. for 2(two) years and fine of Rs.3000.00 (Rupees three 

thousand) each i/d S.I. for 3 (three) months  for the offence 

U/s.392/34 of IPC.              

                     

2.                   Being highly aggrieved with the said judgment and 

order dated 9-1-2014 passed by the Ld. Asstt. Sessions Judge, 

Sonitpur, Tezpur, the appellants beg to prefer these appeal on 

the following amongst other grounds :      

GROUNDS: 

i) The Ld. Trial Court erred gravely in law and fact in 

convicting and sentencing the appellants and as such the 

same is liable to be set aside.  

ii)   The judgment and its findings therein are neither 

based on established principles of law nor legal evidence on 

record that the same is based rather on conjecture, surmise 

and hypothetical ground as well as on the misconception of 

law.       

iii)   Material on the evidence on record, the ld. Asstt. 

Sessions Judge‟s finding of appellants guilty is not at all 
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warranted or justified. The Ld. Asstt. Sessions Judge, 

Sonitpur failed to appreciate the evidence on record and 

prosecution has also failed to prove the guilt of the 

appellants beyond reasonable doubt and ought to have 

accordingly acquitted the appellants.  

iv) In para 19 of the judgment, Ld. Asstt. Sessions 

Judge, Sonitpur has observed (page 13) “Being the first, in 

the point of time, Ext.8 has to be treated as FIR in this case 

and since Ext.1 ejahar has been lodged later i.e. two days 

delay, the said lost its value as FIR and the said FIR 

became a statement which is hit by Sec.162 of Cr.P.C. and 

as such it cannot be treated as FIR within the meaning of 

Sec.154 of Cr.P.C. and consequently                   

inadmissible.”  But in this case witness Sri Khargeswar 

Deka, ASI of Police, who investigated the case in his cross 

examination categorically stated that signature of the 

informant was not taken on G.D.E. No.422. The Ld. Asstt. 

Sessions Judge, Sonitpur  has rejected the written ejahar 

submitted by the informant after 2/3 days of the 

occurrence observing in para 19 of the judgment that the 

ejahar cannot be treated as FIR within the meaning of 

Sec.154 Cr.p.C.  

v) The informant has not mentioned the name of the 

accused persons in the FIR though the informant PW1 

deposed in his evidence that hearing hulla he came to the 

P.O. and found his two sons in injured condition, talked to 

them and took them to police station and after 2/3 days he 

filed written ejahar.   

vi)  That the PW 2 and PW5 have contradicted each 

other about the entry of the assailants, injuries caused by 

the assailants.   

vii)  The evidence on record is insufficient and not above 

suspicion.    
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viii)    The finding of the trial court was pen verge and is 

not sustainable.                                                    

                                              

Fact of the case 

 

3.  The fact of the prosecution case is that on 24-10-04 at about 

2 a.m. at night two unknown persons entered into the shop of 

informant Subhash Das situated at Borbhogia Thapapul Tiniali, by 

breaking the door of the shop and also caused hurt to his sons Tarun 

Das and Sanchal Das with dagger causing grievous injuries on their 

persons. The said persons also took away Rs.6000.00 (Rupees six 

thousand).                                                                                                                                                                                            

4.      Point for determination  

(1)  Whether the accused persons, on 24-10-2004 at 

about 2 a.m. at Borbhogia Thapapul Tiniali under 

Dhekiajuli P.S., in furtherance of their common intention, 

committed lurking house trespass/house breaking, by 

breaking the door of the shop of the informant Subhash 

Das, caused grievous hurt to Tarun Das and Sanchal Das 

by sharp weapon and thereby committed an offence 

punishable U/s.459/34 of the I.P.C. 

(2) Whether the accused persons, on the same date time 

and place, in furtherance of common intention, caused 

grievous hurt to Tarun Das and Sanchal Das by means of 

sharp weapon and thereby committed an offence 

punishable U/s.326/34 of IPC. 

(3) Whether the accused persons, on the same date time 

and place, in furtherance of common intention, committed 

theft of Rs.6000.00 (Rupees six thousand) from the shop 

of informant Subhash Das and in committing said theft 

voluntarily caused hurt to Tarun Das and Sanchal Das and 

thereby committed an offence punishable U/s.392/34 of 

IPC.   
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EVIDENCE 

5.                   PW1 Sri Subhash Das, the informant, has stated in 

his evidence that on the date of occurrence at about 2 a.m. 

dacoits entered into his shop situated at Thapapul Tiniali  by 

breaking the door.  The dacoits caused hurt to his sons Tarun 

Das and Sanchal Das while they were sleeping. His  eldest son 

Tarun Das sustained injury on his chest and younger son 

Sanchal Das  sustained injury on his hand. His younger son 

came out of the shop and  raised hulla hearing which he came 

running to the place of occurrence. He saw two persons 

running away from the place of occurrence. The dacoits took 

away about Rs.6000.00 (Rupees six thousand) from the cash 

box.  He also saw blood stained in the clothes of his sons. He 

took his son to Dhekiajuli PS in his bicycle wherefrom they 

were referred to Tezpur Hospital. On being asked his son 

Sanchal Das told him that Kalyan Das and Gore Khodal entered 

into the room and Drona Kharka was standing out side and 

Kalyan Das assaulted both his son with dagger. He also stated 

that the cash box was taken by accused Gore Khodal.  Tarun 

Das was referred to Guwahati from Tezpur. After 3/4 days of 

the occurrence he lodged FIR. He proved the FIR as Ext.1 

wherein Ext.1(1) is his signature. He informed police verbally 

on the date of occurrence itself.  Police seized one door, one 

cycle, one table lamb and some clothes, one blank box vide 

Extr.2, Ext.3, Ext.4 and Ext.5 wherein Ext.2(1), Ext.3(1), 

Ext.4(1) and Ext.5(1) are his signatures. He also proved the  

table lamp, one while colour  ganji, one mosquito net (pink 

colour) and one old wooden box as Material Ext.1, 2, 3, 4 and 

5 respectively.    

6.                   During cross examination  he has stated that his 

house is situated at a 100 gauge distance from his shop. The  

residence of accused Drona Bahadur is situated near his shop.  
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7.                     PW2   Tarun Das has stated in his evidence that 

on 24-10-04 at about 1/2 a.m. when he along with his brother 

Sanchal Das were sleeping in their shop situated at Borbhogia 

Thapapal, accused Kalyan Das, Drona Bahadur and Gore 

Khodal entered into the shop by cutting the rope of the door. 

Accused Kalyan Das gave a blow on his chest by a dagger and 

also penetrated and caused cut injury on both the hands. His 

brother Sanchal Das was also inflicted with dagger blow. He 

could identify the persons in the light of lamp. He kicked 

accused Kalyan Das as a result he fell down and then other 

accused persons fled away. The  cash box containing about 

Rs.4,500.00 and cash book was taken away. Later on he 

became senseless and fell down. He was taken to Dhekiajuli 

Hospital first and thereafter he was taken to Tezpur and 

Guwahati for treatment. He stayed in the hospital for about 7/8 

days. He proved the vest as Material Ext.1. police produced 

him before magistrate for recording statement. Ext.6 is his 

statement and Ext.6(1) and 6(2) are his signatures.  

8.                    During cross examination he has stated that there 

was no electric connection in the shop. There is the residence 

of Gore Bahadur near his shop. He denied the defence 

suggestion that he grabbed four bighas of land from accused 

Drona Bahadur by forging the same.       

              

9.                   PW3  Ghan Bahadur Thapa, has stated in his 

evidence that  on the night of occurrence at about 12/1 O‟clock 

at night hearing hulla coming from the shop of informant he 

went there. Tarun Das told him that dacoits assaulted them 

with knife. He saw blood injury on the body of Tarun Das and 

his younger brother. He also saw two persons fleeing away but 

he could not recognise them. Later on, he came to know that 

the accused persons committed the offence.  He saw injury on 

the chest of Tarun Das. He heard that Sanchal Das sustained 
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injury on his left hand. Thereafter they shifted the injured 

persons to Dhekiajuli P.S. Police seized one door from the place 

of occurrence in his presence. He proved the seizure list as 

Ext.2 wherein Ext.2(2) is his signature. One ganji, one 

mosquito net and one lamp were also seized vide seizure list, 

Ext.4 wherein Ext.4(2) is his signature.  

 

10.                        PW4  Sri Garga Bahadur Burhathoki Chetri , 

has stated in his evidence that at the time of occurrence he 

was sleeping in his house. Hearing hulla he ran to the shop of 

Subhash and saw Tarun Das with blood on his person. He 

arranged to send the injured persons to hospital.  Later on, he 

heard that the accused Kalyan, Drona and brother-in-law of 

Drona entered into the shop and caused hurt with knife and 

dagger. Police came and seized one dao from the place of 

occurrence in his presence. He has proved the seizure list as 

Ext.2 wherein Ext.2(3) is his signature. Police also seized one 

ganji, lamp and mosquito net vide Ext.4 wherein Ext.4(3) is his 

signature. He has also proved the lamp, blood stained ganji 

and mosquito net as Material Ext.1, 2 and 3 respectively.  

11.                        During cross examination he has stated that 

the place of occurrence is about 40/50 meter from his house. 

Other  people had arrived before he reached the place of 

occurrence.        

12.                        PW5  Sri Sanchal Das, one of the victim, has 

stated in his evidence that  on 24-10-04 at about 2 a.m. at 

night, while he along with his brother Tarun Das were sleeping 

in their shop situated at Thapapul, two unknown person, by 

breaking open the door, entered into the shop and inflicted 

dagger blow on his elder brother Tarun Das. Accused Kalyan 

Das assaulted his elder brother on his chest with a dagger and 

accused Gore Khodal caused stab injury on his left hand, as a 

result he sustained stab injury. He raised hulla and then the 
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two persons fled away. The accused persons had covered their 

face with black clothes, but when there was pulling and 

pushing, their clothes were removed, for which he could 

identify them. Hearing hulla, his father and neighbouring 

people arrived at the place of occurrence. Drona Bahadur and 

his brother-in-law were out side the shop. He could identify 

them also. They were taken to police station wherefrom they 

were shifted to Tezpur. His brother was taken to Tezpur from 

Dhekiajuli and doctor referred him to Guwahati. Police 

produced him before Court for recording his statement U/s.164 

Cr.P.C. Ext.5 is his statement U/s.164 Cr.p.C. wherein Ext.5(1) 

and Ext.5(2) are his signatures.  

13.                     During cross he has stated that he only saw two 

persons inside their shop. About 10/20 persons arrived at the 

place of occurrence after about two minutes of the occurrence. 

He denied the defence suggestion that seeing the gathering of 

people in front of their shop Drona and his brother-in-law went 

there.  

14.                        PW6  Sri Amal Das has stated in his evidence 

that hearing hulla from Sanchal Das he went to the place of 

occurrence and saw blood on the body of Tarun Das. He also 

saw blood in the hands of Sanchal Das. As Tarun Das sustained 

grievous injury, he was taken to police station. Later on he 

heard from Sanchal Das that the accused persons had 

committed the offence.  The injured persons were taken to 

Dhekiajuli and then to Tezpur wherefrom they were referred to 

Guwahati. Police seized one cycle. He has proved the seizure 

list as Ext.3 wherein Ext.3(1) is his signature.  

15.                During cross examination he denied the defence 

suggestion that he did not go to the place of occurrence and 

also did not see injury on the injured persons. He also denied 

the defence suggestion that the injured persons were not 

taken to police station and hospital.    
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16.                PW 7  Dr. Ranjan Kumar Das,  Medical Officer, has 

stated in his evidence that on 25-10-04 he examined Sri Tarun 

Das and Sanchal Das on police requisition of Dhekiajuli P.S. 

GDE No.422 dated 25-10-04, identified by HG Ghana Kanta 

Nath and on examination found the followings : 

1. Tarun Das  : (i) There was a deep penetrating injury 

on his chest in the 4th  ic space. Size 2” x  1” deep.   

  The injury was found grievous in nature, fresh and caused by 

sharp weapon. The patient had to be admitted at Male Surgical 

Ward.  

2. Sanchal Das  : (i)  Perforating injury to the left arm, 

6cm below the shoulder joint.  

The injury was found grievous in nature, fresh and 

caused by sharp weapon.  

The patient was admitted in Male Surgical Ward.  

He has proved the injury reports as  Ext.5 and  Ext6 

wherein Ext.5(1) and Ext.6(1) are his signatures.  

17.                      PW8  Sri Gopi Thappa has stated in his evidence 

that  one day at about 2 a.m. at midnight, hearing hulla he 

along with Ghana Bahadur Thapa  came to the place of 

occurrence, i.e. the shop of Tarun Das and found Tarun Das in 

injured condition. On being asked by Tarun he brought water 

and gave  him. he called father of Tarun Das. He saw injury on 

the person of Tarun Das and blood was oozing out.  Later on, 

police came and seized one wooden door. He has proved the 

seizure list as Ext.2 wherein Ext.2(4) is his signature. Police 

also seized one mosquito net, one table lamp, one blood 

stained ganji from the place of occurrence. He has proved the 

seizure list as Ext.4 wherein Ext.4(4) is his signature. He has 

also proved the table lamp, mosquito net and blood stained 

ganji as M. Ext.1, M. Ext.2 and M. Ext.3 respectively.  

18.     PW9 Bablu Ghosh has stated in his evidence that on the 

date of occurrence at midnight, while he was sleeping, one 
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Ujjal Das came and called his uncle. Said Ujjal Das informed 

him that his elder brother was assaulted by some other 

persons. Then he came to the police station. Police asked to 

bring a car to take the victims to Dhekiajuli and on arrival at 

Dhekiajuli, they were asked to bring them to Tezpur and on 

arrival at Tezpur they were asked to take Tarun Das to 

Guwahati. They took Tarun Das to Guwahati Down Town 

Hospital  where he was admitted.  

19.                  PW 10 Sri Akhil Das has stated in his evidence that 

he heard that there was „marpit‟ inside the shop of Sanchal 

Das. He also heard that Sanchal Das sustained injuries for 

which he was admitted at Guwahati.  

20.                  PW11 Smti Jharna Das has stated in her evidence 

that the occurrence took place about 7/8 years back. One day, 

when she went to turmeric cultivation, she saw a box there. 

Then she called Subhash Das.  Later on police took the said 

box. She proved the seizure list as Ext.5 wherein Ext.5(2) is 

her signature. She also proved the box as M. Ext.4.  

21.                   PW 12 Sri Khargeswar Deka, the investigating 

officer, has conducted various stages of investigation and after 

completion of preliminary investigation he has handed over the 

case diary to I/C, Borsola O.P. under Dhekiajuli P.S. Sri Durlabh 

Das, I/C Bordsola O.P. has submitted charge sheet against the 

accused persons., He has proved three seizure lists in respect 

of seizure of two doors, one hero bicycle, one table lamp, a 

torn mosquito net,  one blood stained  white ganji and one 

wooden box vide Ext.2,3,4 and 5 wherein Ext.2(4), 3(4), 4(5) 

and 5(3) are his signatures. He also proved the articles seized 

by him as Material Exhibit No.1, 2, 3 and 4. He has also proved 

the charge sheet as Ext.7 wherein Ext.7(1) is the signature of  

Sri Durlabh Das, I/C Bordsola O.P. He proved the extract copy 

of GDE No.422 and GDE No.465 as Ext.8 and Ext.9 

respectively.  
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22.                    During cross examination he denied the defence 

suggestion that he did not visit the place of occurrence on 25-

10-04. He further stated in his cross that the place of 

occurrence is about 2 ½ k.m. from the Borsola O.P.  

 

ARGUMENTS 

 

23.                  During argument Ld. Addl.P.P. has submitted that 

the Trial Court has rightly convicted and sentenced the 

accused/appellants and as such the same is liable to be 

maintained.  

24.                On the other hand, ld. Counsel for the 

accused/appellants have submitted that the conviction and 

sentence passed against the accused/appellants is not liable to 

be maintained, rather is liable to be set aside. It is further 

argued that the observation of the Ld. Trial Court regarding the 

fact that the GDE be regarded as FIR and  the FIR, Ext.1 

lodged after two days delay, is hit by Sect.162 of Cr.P.C., is an 

erroneous decision. It is further submitted that the injuries 

sustained by the injured persons are not grievous as required 

under law. Therefore, ld. Counsel for the accused/appellants 

has prayed to set aside the judgment of conviction and 

sentence passed against the appellants.  

APPRECIATION 

25.                Before going to the merit of the decision of the Ld. 

Trial Court, let me first discuss about the findings in respect of 

the FIR and GDE No.422 dated 25-10-04. Ld. Trial Court has 

decided that the first information, received vide GDE No.422 

dated 25-10-04, Ext.8 but the FIR, Ext.1, was filed on 27-10-04 

i.e. after two days from the date of recording the GDE. Hence, 

the Ld. Trial Court held that the Ext.1 cannot be treated as 

FIR, rather Ext.8 is to be regarded as FIR.  Although, ld. 

Counsel for the accused/appellants have argued that the FIR is 
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to be signed by the informant but perusal of record reveals 

that Ext.8, GDE is signed by S.I. Kunjalal Pator and as such it is 

not necessary that the same is to be signed by the complainant 

or the victim. The FIR is the basis of information upon which 

the investigating agency enters into  investigation of the case. 

In the instant case, on the basis of information received and 

recorded vide GDE No.422 dated 25-10-04, Ext.8, at 2:30 a.m., 

police has started investigation of the case. Therefore, I am of 

the considered opinion that Ld. Trial Court has not erred in law 

and facts in respect of the above decision.  

26.                Let me appreciate the available evidence on record 

to decide whether Ld. Trial Court has rightly convicted the 

accused/appellants U/s.448/326/392/34 of IPC. 

27.                 So far as the offence U/s.326/34 of IPC is 

concerned,   PW 2 Tarun Das, the injured, has stated that on 

the night of the occurrence while he and his younger brother 

Sanchal Das, PW5 were sleeping in their shop, the accused 

persons had entered into the shop and accused Kalyan Das 

assaulted on his chest with a dagger and gave a fist blow. His 

brother Sanchal Das was inflicted dagger blow in his hand. 

PW5 Sanchal Das , other injured has supported the version of 

PW2 that accused Kalyan Das assaulted his elder brother PW2 

Tarun Das  on his chest with a dagger and accused Gore 

Khodal caused stabbed injury on his left hand. He could 

identify the above two accused persons. He has stated that 

accused Drona Bahadur and his brother-in-law  were outside 

the shop. Although, PW2 has implicated all the accused 

persons in the incident of assault and PW5 has mentioned 

about Kalyan Das, Gore Khodal but it is quite natural that at 

night while awaking from a sleep and following hue and cry 

some of the accused may go out for which PW5 has mentioned 

the name of two accused persons as referred to above. The 



13 

 

 

 

defence could not rebut the evidence of inflicting injuries to 

PW5 and PW2 by the accused persons.  

28.                  Let me now discuss the relevant provisions of law 

and other evidence as to the nature of injuries. Section 320 of 

IPC defines grievous hurt as follows :  

320. Grievous hurt – the following kinds of hurt only are 

designated as “grievous”- 

 Firstly :- Emasculation. 

Secondly :- Permanent privation of the sight of either eye. 

Thirdly :- Permanent privation of the hearing of either ear. 

Fourthly:- Privation of any member or joint. 

Fifthly:- Destruction or permanent impairing of the powers of 

any member or joint.  

Sixthly :- Permanent disfiguration of the head or face. 

Seventhly :- Fracture or dislocation of a bone or tooth. 

Eighthly :- Any hurt which endangers life or which causes the 

sufferer to be during the space of twenty days in severe bodily 

pain or unable to follow his ordinary pursuits. 

29.                 PW7 Dr. Ranjan Kumar Das has stated in his 

evidence that he had examined Tarun Das and Sanchal Das on 

25-10-2004 at Kanaklata Civil Hospital as per police requisition 

of Dhekiajuli PS GDE No.422 dated 25-10-04 and on 

examination of Tarun Das he found deep penetrating injury on 

his chest in the 4th ic space having   2” x 1” deep in size. On 

examination Sanchal Das he has found perforating injury to 

the left arm, 6cm below the shoulder joint.  

                 He opined that the injuries were grievous in 

nature, fresh and caused by sharp weapon.  

30.                  PW5 Sanchal Das has stated in his evidence that 

he was taken to Tezpur for treatment. PW2 Tarun Das has 

stated, in his evidence,  that he was first taken to Dhekiajuli 

and thereafter to Tezpur and from Tezpur to Down Town 

Hospital, Guwahati  for treatment wherein he stayed for 7/8 
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days at Down Town Hospital, Guwahati. From the above 

evidence of the injured persons, medical officer and 

medicolegal report  Ext.5 and Ext.6 it reveals that there was no 

emasculation, permanent privation of the sight of either eye, 

permanent privation of the hearing of either ear, privation of 

any member of joint, destruction or permanent impairing of the 

powers of any member or joint, permanent disfiguration of the 

head or face and fracture or dislocation of a bone or tooth.  

31.                   The only requirement for grievous hurt remains, 

whether the hurt endangers life or which causes the sufferer to 

be during the space of twenty days in severe bodily pain or 

unable to follow his ordinary pursuits. PW2 and PW5 as well as 

PW7 the Doctor has not stated anything that the injured 

persons suffered during the space of twenty days in severe 

bodily pain or unable to follow their ordinary pursuits or hurt 

was endangering to life.  

32.                  In view of the above position, none of the injury 

can be  termed as grievous in terms of definition provided in 

Sec.320 of IPC and as such hurt in question are liable to be 

considered as simple injuries caused by sharp object. Although, 

there was no direct evidence that accused Drona Bahadur 

Kharka Chetry had inflicted injuries to PW2 and PW5 but 

evidence reveals that he was all along present along with other 

accused persons at the time of committing the injuries to PW2 

and PW5. The incident in question took place inside the shop 

of the PW2 at night at about 1/2 a.m. and as such it is quite 

believable that he and other accused persons committed the 

act in furtherance of  common intention of all and all the 

accused persons are liable U/s.34 of IPC.  

33.               In view of the above discussion and available 

evidence on record I am of the considered opinion that 

conviction U/s.326/34 is liable to be converted to conviction 

U/s.324/34 of IPC. 
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34.                      So far as the conviction and sentence 

U/s.448/34 of IPC it is found that although Ld. Trial Court had 

framed charges U/s.459/34 of IPC but after appreciating the 

evidence on record has found that the accused persons had 

committed criminal trespass punishable U/s.448/34 of IPC.  

The evidence on record, as discussed above, reveals that the 

accused persons had entered into the shop of PW1 and 

thereafter committed the offence and as such I am of the 

opinion that the Ld. Trial Court has rightly appreciated the 

evidence on record to come to a conclusion of guilt of the 

accused/appellants U/s.448/34 of IPC and has rightly convicted 

them under the said Section of law.  

35.                    Let me appreciate the evidence on record in 

respect of the offence U/s.392/34 of IPC. From the evidence on 

record it is proved that one empty box was recovered from the 

paddy field by PW11 Smti Jharna Das, which was seized by 

police vide Ext.5. The above evidence could not be rebutted by 

defence during cross examination to the witnesses of the 

prosecution. PW2, although, stated that the accused persons 

took away documents and box containing Rs.4,500.00 (Rupees 

four thousand five hundred) only but he has also specifically 

stated that he could not identify as who among the accused 

persons had taken the box. PW5, the other injured, who was 

present in the shop, has not stated about taking away of the 

box containing money by the accused persons.  

36.                    Sec.392 of IPC provides punishment of robbery 

and the robbery is defined in Sec. 390 of IPC which reads as 

follows : 

Robbery : In all robbery there is either theft or extortion. 

When theft is robbery : Theft is “robbery‟ if, in order to the 

committing of the theft, or in committing the theft, or in 

carrying away or attempting to carry away property obtained 

by the theft, the offender, for that end, voluntarily causes or 
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attempts to cause to any person death or hurt or wrongful 

restrain, or fear of instant death or of instant hurt, or of instant 

wrongful restrain. 

When extortion is robbery :- Extortion is “robbery” if the 

offender, at the time of committing the extortion, is in the 

presence of the person put in fear, and commits the extortion 

by putting that person in fear of instant death, or instant hurt, 

or of instant wrongful restraint to that person, or to some other 

person, and, by so putting in fear, induces the person so put in 

fear then and there to deliver up the thing extorted.  

Explanation : the offender is said to be present if he is 

sufficiently near to put the other person in fear of instant 

death, or instant hurt, or of instant wrongful restraint.                         

37.                In the instant case the allegation is not of 

putting fear of instant death or instant hurt or of instant 

wrongful restraint , inducing person so put in fear then and 

there to deliver the thing extorted. The allegation in the 

present case is that theft occurred. We have to see whether 

theft of cash book and cash box containing money amounts to 

robbery or not. From the evidence of PW2 and PW5 we do not 

find any material that the accused persons had caused or 

attempted to cause death or hurt to wrongful restraint or fear 

of instant death of instant hurt or of instant wrongful restraint 

in carrying  away the theft article. Mere recovery of  the empty 

cash box cannot be the ground for presuming that the accused 

persons have committed theft because of the fact that same 

was not recovered from the possession of the accused persons. 

That apart, the version of the PW2  in respect of taking away 

the cash box by the accused persons is not supported by his 

brother PW5, who as all along present with PW2.  

38.                  In view of the above evidence I am of the opinion 

that prosecution has totally failed to prove the offence 

U/s.392/34 of IPC against the accused/appellants beyond 
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reasonable doubt and as such I have come to the considered 

opinion that the Ld. Trial Court has wrongly appreciated the 

evidence to come to conclusion of guilt of the accused persons 

and hence conviction and sentence U/s.392/34 of IPC is liable 

to be set aside.  

          

O  R  D  E  R 

 

39.                    In the result, the appeal is partly allowed on 

contest. The conviction and sentence passed against the 

accused/appellants U/s.392/34 of IPC is set aside. The 

conviction U/s.448/34 of IPC is upheld and conviction 

U/s.326/34 of IPC is modified to conviction U/s.324/34. So 

far as sentence is concerned, upon consideration of the 

nature of offence, and the submissions of the 

accused/appellants during sentence hearing in the Trial 

Court, the sentence is modified to the extent that the 

accused/appellants  shall pay a fine of Rs.1000.00 (Rupees 

one thousand) each i/d S.I. for 15 (fifteen) days for the 

offence U/s.448/34 of IPC and shall pay a fine of 

Rs.5000.00 (Rupees five thousand) each i/d S.I. for 3 

(three) months each  for the offence U/s.324/34 of IPC. 

The fine, if realised, be given to the injured persons Tarun 

Das and Sanchal Das in equal share as compensation 

U/s.357 of Cr.P.C.  

                

40.                  With the above modification the appeal is 

disposed of.  

41.                 The accused/appellants are directed to appear 

before the Ld. Trial Court within a period of one month to 

serve out the sentence. 
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42.                Send back the case record of Sessions Case 

No.162/2010, case diary and G.R. Case No.1612/04 to the 

Court of Ld. Assistant Sessions Judge, Sonitpur, Tezpur 

along with a copy of this judgment.                                            

  

43.            A copy of this judgement be sent to the District 

Magistrate, Sonitpur, Tezpur as per Sec.365 of Cr.P.C. 

 

44.             Given under my hand and seal of this court on this 

6th day of  January, 2017.  

 

 

 

        ( D. Ullah ) 
      Additional Sessions Judge, 
               Sonitpur, Tezpur.   
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